[image: image1.png]T024cC0




[image: image2.png]AMERICAN
LUNG
ASSOCIATION:.

of San Diego and
Imperial Counties



PROTECTING THE COMMUNITY AGAINST TOBACCCO

VIA LOCAL LAWS AND POLICIES

INTERIM REPORT CARD CRITERIA, 2002


	Compliance and Enforcement Activities: Sales to Minors Laws

	Criteria
	Explanation of State Law
	Rationale for Including in Report Card

	Enforcement of PC 308 (a) 

OR

Participation in state Stop Tobacco Access to Kids Enforcement (STAKE) Act Retailer Inspections


	The California Penal Code makes it illegal for any person to knowingly “or under circumstances in which it has knowledge, or should otherwise have grounds for knowledge” to sell or provide tobacco products to anyone under 18 years of age. The schedule of penalties for violations within a 12 month period is as follows: 1st: $200; 2nd: $500; 3rd: $1,000.
	Sales of tobacco to minors decreased steadily from 1995 to 1998, but increased by 29% in 1999. Regular enforcement of the state penal code by local police and sheriff departments is the key to reversing this trend and ensuring that retailers do not sell to minors.

	
	The California Business and Professions Code prohibits the sale or provision of tobacco products to kids under 18 years of age. The schedule of penalties for violations within a five year period is as follows: 1st: $200-$300; 2nd: $600-$900; 3rd: $1,200–1,800; 4th: $3,000-$4,000; 5th: $5,000-$6,000.
The law requires retail sellers to check the identification of anyone attempting to buy tobacco who appears to be under 18 years of age.

	Although state law permits local law enforcement agencies to carry out STAKE Act operations under contract with the Food and Drug Branch, the Food and Drug Branch has not entered into a contractual arrangement with any agency. However, local law enforcement agencies can request that Food and Drug Branch investigators conduct operations in their jurisdiction. 

STAKE Act enforcement can complement PC 308 (a) in several ways: 1) STAKE Act fines are higher, and local law enforcement agencies can request that the highest penalties be assessed against violators; 2) the time period for accumulating violations is 5 years (as compared to only 12 months for PC 308); 3) the store owner is always fined; and, 4) the store owner is notified of a violation only after all local enforcement operations have been completed, reducing the chance that merchants will warn one another. 


Advisory:  This document is a DRAFT that takes into account new state laws regarding the marketing of tobacco products, but it does not include all criteria that will be included in the 2002 Report Card.

	Laws and Policies Regulating Marketing of Tobacco Products

	Criteria
	Model Ordinance Provisions
	Rationale for Including in Report Card

	Eliminating the Sale of Tobacco through Self-Service Displays
	Bans the sale of tobacco products through self-service displays.
	The California Business and Professions Code prohibits the sale of cigarettes in self-service displays; however, cigars and smokeless tobacco are exempted from this prohibition. 

Self-service bans minimize shoplifting, reduce sales to minors, and help educate retailers and the public that tobacco is a hazardous product that must be sold in a controlled manner. Enacting a local ordinance to eliminate self-service sales of all tobacco products eliminates the loopholes in current state law and enables jurisdictions to enforce their own laws via code enforcement staff or other personnel. 

	Eliminating the Sale of Tobacco through Vending Machines
	Bans the sale of tobacco products through vending machines.
	The California Business and Professions Code prohibits tobacco vending machines in all locations except “stand-alone” bars, on the presumption that minors will be prevented from entering the premises. 

Research and local experience show that minors can enter bars and buy tobacco from vending machines. In addition, the state law cannot be enforced by local agencies. Enacting a local ordinance closes the bar loophole in the state law and enables local jurisdictions to enforce their own bans on vending machine sales via code enforcement staff or other personnel. 

	Eliminating the Sale of Bidis in Businesses Accessible to Minors
	Bans the sale and distribution of “bidis” except in businesses that prohibit minors. 
	The California Penal Code prohibits the sale, distribution or importation of “bidis”, defined as products containing tobacco wrapped in temburni leaf or tendu leaf. The law does not apply to businesses that prohibit minors.

Bidis are hand-rolled filterless cigarettes that are imported primarily from India and some Southeast Asian countries. They are available in a variety of candy-like flavors and appeal to underage smokers, who often believe that bidis contain no tobacco and are a safe alternative to conventional cigarettes. Enacting a local ordinance enables jurisdictions to enforce their own laws using code enforcement staff or other personnel.

	Banning Unpackaged Cigarettes
	Makes it illegal to sell one or more cigarettes separately. Cigarettes must be sold in the manufacturer’s package and sealed and labeled properly.
	The California Penal Code requires that cigarettes be sold only in sealed and stamped packages. 

Selling unpackaged cigarettes, often called “loosies”, makes them more affordable for underage smokers. Enacting a local ordinance enables jurisdictions to enforce their own laws using code enforcement staff or other personnel.

	Requiring A Minimum Pack Size for Cigarettes and Bidis, and a Minimum Package Size for Roll-Your-Own Tobacco
	Prohibits the manufacture, distribution, sale or offering for sale of cigarettes and bidis in packages of less than 20 cigarettes and roll-your-own tobacco in packages of less than 0.60 ounces of tobacco.
	The California Penal Code prohibits the manufacture, distribution, sale or offering for sale of cigarettes and bidis in packages of less than 20 cigarettes and roll-your-own tobacco in packages of less than 0.60 ounces of tobacco.

Selling smaller packs of cigarettes makes them more affordable to consumers and could lead to increased tobacco use. Bidis are often sold in packages of less than 20. Roll-your-own tobacco is being promoted more aggressively as a cheaper alternative to manufactured cigarettes. Enacting a local ordinance enables jurisdictions to enforce their own laws using code enforcement staff or other personnel.

	Eliminating Free Sampling
	Prohibits any person, business or tobacco retailers from giving free or low-cost tobacco products (or coupons or rebate offers for such products) or promotional items except where minors are prohibited by law, and in certain other areas where minors are denied entry by peace officers of licensed security guards.
	The California Health and Safety Code prohibits distributing free or low-cost tobacco products (or coupons or rebate offers for such products) on public grounds and on private grounds that are open to the public, such as a racetrack or a retail outlet. The law applies only to cigarettes and smokeless tobacco products; cigars are exempted. The law does not apply to locations where minors are prohibited by law, and to certain other areas where minors are denied entry by peace officers or licensed security guards. 

Enacting a local ordinance closes the cigar loophole in state law and enables jurisdictions to enforce their own laws using code enforcement staff or other personnel.

	Requiring Sales to Minors Signage
	Requires a sign at the point of purchase that states the sale of tobacco products to persons under the age of 18 is prohibited and photo identification is required.
	Both the California Business and Professions Code and the Penal Code require posting of signs. However, the Business and Professions Code contains no penalties for violating the law and cannot be enforced by local agencies. The Penal Code charges only $10 for the first violation, and $50 or 30 days imprisonment for subsequent violations. 

Enacting a local ordinance enables jurisdictions to enforce their own signage laws using code enforcement staff or other personnel.

	Prohibiting Placement of Tobacco Products Below 4 Feet 
	Prohibits placement of tobacco products below 4 feet (as measured from floor level) in stores located within 1,000 feet of areas which minors frequent, including any public or private kindergarten, elementary, middle, junior high, or high school; licensed child-care facility or preschool; playground; youth center; recreational facility; arcade; park; or library.
	Neither California nor federal law regulates in-store product placement.

Tobacco products displayed less than 4 feet above the floor are aimed at the eye level of very young children. Enacting a local ordinance prohibiting this practice ensures that young children will not be exposed to tobacco products and messages and enables jurisdictions to enforce the law using code enforcement staff or other personnel. 

	Prohibiting Placement of Tobacco Products Within 2 Feet of Products that Appeal to Children
	Bans placement of tobacco products within 2 feet of candy, snacks or nonalcoholic beverages in stores located within 1,000 feet of areas which minors frequent, including any public or private kindergarten, elementary, middle, junior high, or high school; licensed child-care facility or preschool; playground; youth center; recreational facility; arcade; park; or library.
	Neither California nor federal law regulates in-store product placement.

Tobacco products placed near products such as candy, snacks and soft drinks are clearly targeted at children and send a message that tobacco is just like candy. Enacting a local ordinance protects children from exposure to this type of tobacco marketing. 

	Banning Tobacco Stores Close to Areas Which Minors Frequent
	Bans tobacco stores within 1,000 feet of areas which minors frequent, including any public or private kindergarten, elementary, middle, junior high, or high school; licensed child-care facility or preschool; playground; youth center; recreational facility; arcade; park; or library.
	Neither California nor federal law regulates the location of such stores.

Tobacco specialty stores such as Cigarettes Cheaper are proliferating and are designed to promote tobacco sales in a highly visible and positive way. Enacting a local ordinance ensures that youth will not be continuously and unavoidably exposed to the stores’ pro-tobacco messages. 

	Requiring Tobacco Retailers to Obtain Permits
	Requires tobacco retailers to obtain a license or permit to sell tobacco. Allows for the suspension or revocation of the license if the retailer violates any local, state or federal tobacco control regulations.
	Neither California nor federal law requires tobacco retailers to obtain a permit or license to sell tobacco.

Many retailers can afford to pay fines for violating tobacco control laws as costs of doing business. Additionally, tobacco is being sold in an increasing number of “nontraditional outlets” such as donut shops and mobile ice cream trucks. Enacting a local ordinance gives jurisdictions a way to identify tobacco retailers as well as greater leverage to ensure that retailers comply with tobacco control laws. 
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