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STOPPING THE SALE OF TOBACCO TO MINORS IN SAN DIEGO

Proposal

The Tobacco-Free Communities Coalition, composed of over 30 health organizations throughout San Diego County, urges the San Diego City Council to adopt the tobacco retailer licensing ordinance proposed by the San Diego City Attorney to stop the illegal sale of tobacco to children in the city of San Diego, provided the following provisions are included:

· Require compliance with all local, state and federal tobacco control laws as a condition of holding the license

· Hold store owners accountable for tobacco sales to minors
· Impose meaningful penalties on retailers who violate the law:

· First violation within 60 months: 30 day suspension of the license or a $2,500 penalty
· Second violation within 60 months: 90 day suspension of license
· Third violation within 60 months: One year suspension of license
· Fourth violation within 60 months: Permanent revocation of license

· Fund the enforcement and administration of the licensing program through the licensing fee

· Require a minimum number of annual enforcement operations to be conducted by the San Diego Police Department

· Require removal of tobacco products and advertising for suspended or revoked licenses

· Provide for private enforcement of license violations in small claims court 

Background

Selling tobacco to kids has been illegal for more than 100 years, yet a recent study of over 260 retailers in the city of San Diego found that 44.3% broke the law. The Tobacco-Free Communities Coalition believes this problem of sales to minors persists because of:

· Lack of retailer accountability: Current state law holds store clerks accountable for selling tobacco to minors, not store owners.

· No real deterrents for violators: Existing state law -- PC 308 (a) -- imposes minimal fines for selling tobacco to minors: $200 for the first offense; $500 for the second and $1,000 for the third. Many retailers view these fines as simply the cost of doing business. While the STAKE Act imposes more sizable penalties for selling tobacco to minors, there are only nine STAKE Act officers for the entire state of California.

· Lack of funds for enforcement: Government funding for law enforcement has been cut at all levels of government and by law, tobacco tax money cannot be used for law enforcement. In addition, State and local Master Settlement Agreement funds are not available for law enforcement now or in the foreseeable future.

Why is Licensing Needed?

Youth Access to Tobacco is a Problem in the City of San Diego

· 44.3% of San Diego city retailers sold tobacco to kids in a countywide survey conducted by the American Lung Association in 20041
· 18.3% of San Diego County youth smoke cigarettes2
· Approximately 80% of all adult smokers in the U.S. started smoking before the age of 183
· Symptoms of serious nicotine addiction often occur only weeks or even just days after youth “experimentation” with smoking4
· Adolescents are more receptive to the rewarding effects of nicotine (including the first exposure to nicotine) than adults, making cigarette addiction more likely to occur during adolescence5
· Roughly one-third of all youth smokers will eventually die prematurely from smoking-caused disease6
· In 1999, smoking cost San Diego County $1.2 billion in direct health care costs and lost productivity due to illness and premature death. That’s $2,975 per smoker and $443 per resident7
State Laws Are Ineffective in Stopping Tobacco Sales to Minors
· The STAKE Act prohibits the sale of tobacco to minors but is only enforceable by the Food and Drug Branch (FDB) of the California Department of Health Services. There are five FDB officers assigned to 20,000 tobacco retail outlets in Southern California.
· AB 71, the Cigarette and Tobacco Products Licensing Act, was written to combat tobacco tax evasion, smuggling and counterfeiting in order to increase the collection of tobacco taxes by the state. The law, which imposes a one-time fee of $100 on tobacco retailers, is enforceable only by the California Board of Equalization and does not provide any funding for local enforcement of sales to minors laws. AB 71 specifically allows local governments to pass strong, effective licensing ordinances.
Local Sales to Minors Laws Are Not Being Enforced

· PC 308 (a) prohibits the sale of tobacco to minors but is not a priority for most local law enforcement agencies. A statewide survey of 284 police and sheriffs departments conducted by the Technical Assistance Legal Center in 2003 found that only 30% of agencies conducted youth decoy operations to enforce PC 308 (a) and fewer than 10% of these agencies issued warnings or citations to merchants.

· In addition, penalties imposed by PC 308 (a) are so low they are not an effective deterrent to merchants who sell tobacco to minors. Fines are $200 for the first offense; $500 for the second and $1,000 for the third.

Government Funding for Enforcement of Sales to Minors Laws is Dwindling

· Government funding for law enforcement has been cut at all levels of government

· By law, tobacco tax money cannot be used for law enforcement

· State law prevents local governments from raising tobacco taxes

· State and local Master Settlement Agreement funds are not available for law enforcement now or in the foreseeable future

The Public Supports Stronger Tobacco Control Laws

· 75% of San Diegans support licensing tobacco retailers8
· 63% of San Diegans think that laws banning the sale of tobacco products to minors have not been adequately enforced8
· 85% of San Diego County residents do not smoke9
· 40 cities and counties throughout California currently have local ordinances requiring the licensing of tobacco retailers10
Law Enforcement Supports Stronger Tobacco Control Laws

A survey was conducted in December 2002 among San Diego County’s 21 police departments and sheriffs substations, asking them to rate the effectiveness (1= least effective and 5= most effective) of a variety of enforcement approaches in reducing youth access to tobacco. 17 responded with the following ratings:
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A Local Solution to a Local Problem

Representatives of the Tobacco-Free Communities Coalition, the San Diego Police Department, the Independent Grocers and Convenience Stores and the California Grocers Association are working together as part of a stakeholders group convened by the San Diego City Attorneys office, under direction from the Public Safety and Neighborhood Services Committee, to draft a tobacco retailer licensing ordinance that will address the problem of illegal tobacco sales in San Diego.

The Tobacco-Free Communities Coalition has made recommendations to the City Attorneys office to incorporate the following elements into the proposed ordinance:

· Require compliance with all local, state and federal tobacco control laws as a condition of holding the license

· Hold store owners accountable for tobacco sales to minors

· Impose meaningful penalties on retailers who violate the law:

· First violation within 60 months: 30 day suspension of the license or a $2,500 penalty
· Second violation within 60 months: 90 day suspension of license
· Third violation within 60 months: One year suspension of license
· Fourth violation within 60 months: Permanent revocation of license

· Fund the enforcement and administration of the licensing program through the licensing fee

· Require a minimum number of annual enforcement operations to be conducted by the San Diego Police Department

· Require removal of tobacco products and advertising for suspended or revoked licenses

· Provide for private enforcement of license violations in small claims court

Licensing Works

Local tobacco retailer licensing sends retailers the message that our community is serious about protecting our kids from the deadly addiction of tobacco.  And these laws work:


· In Contra Costa County, illegal sales of tobacco to minors was 37% in 2002. A year after enforcing their tobacco retail licensing ordinance that suspends the licenses of repeat offenders, Contra Costa’s illegal sales of tobacco plummeted to less than 10%. 

· In the city of Berkeley, 30% of merchants sold tobacco to minors in 2000. In 2003, a tobacco retailer licensing ordinance was implemented and by 2004, the rate of illegal tobacco sales had dropped to 14%.

If we can prevent teens from smoking by reducing their access to tobacco products, then we have a chance at decreasing the number of future adult smokers and, hopefully, the terrible financial, emotional and physical toll that tobacco use causes.

Economic Impact on Retailers

· Requiring a license of tobacco retailers protects youth and levels the playing economic playing field for all tobacco retailers

· According to the National Association of Convenience Stores, an international trade association representing 1,900 retail and 1,800 supplier company members, average cigarette sales per store n 200 were $304,250 and accounted for 34.5% of in-store sales. 11 This does not include tobacco industry slotting fees and promotional allowances which can range up to $20,000 per year.12
· 40 cities and counties in California, including the city of El Cajon, have licensure laws. The most effective licensure laws operate on a full cost recovery basis with an annual license fee averaging $200 to $300 per year.

· The city of San Diego requires licenses of many different types of businesses including bingo parlors, holistic health providers and massage technicians.
· The state of California requires licenses of alcohol retailers, pharmacies and produce dealers, among others.
Stop the Addiction Now

If we can prevent teens from smoking by reducing their access to tobacco products, then we have a chance at decreasing the number of future adult smokers and, hopefully, the terrible financial, emotional and physical toll that tobacco use causes.
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