Tobacco Retail License Protocol


ATTACHMENT C

BERKELEY TOBACCO RETAILER LICENSE

PROTOCOL
1. Obtaining a Berkeley Tobacco Retailer’s License

On an annual basis, the list of current Berkeley tobacco retailers (BTR) will be sent to the Finance Department from the Health and Human Services Department, Environmental Health Division (EHD).  Finance will send each BTR a bill for their annual tobacco retailer license at the time that they are billed for a food permit. The BTR License will cover the administration, implementation and the license enforcement.  Based on a calculation of costs for the Environmental Health Division to administer, implement, monitor, track and enforce these licensure provisions, a fee of approximately $248 per year will be assessed to each tobacco retailer. Based upon a calculation of the costs for the Finance Department to administer the license, mail renewals and collect fees, a fee of approximately $35 per year will be assessed to each tobacco retailer.   The total fee assessed to each Berkeley retailer selling tobacco will be $283 per year. 

A. New language has been incorporated into the business license application asking if the applicant sells tobacco products.  The Finance Department will bill tobacco retailers.  

B. Upon receiving license fee, a tobacco retail license certificate is sent to the retailer by the Finance Department, along with a copy of their requirements as a Berkeley tobacco retailer. The HHS Department, Tobacco Prevention Program will assist with list preparation.

C. Each Tobacco Retailer shall apply for the renewal of his or her Tobacco Retailer’s license no later than thirty (30) days prior to expiration of the payment term.

1. Posting Tobacco Retailer’s License

Each BTR must post a current tobacco retailer’s license in public view on site.  The EHD will conduct approximately three (3) inspections each year with follow-up inspections as needed, to confirm that these requirements are being met.

3.
Violation 

If any BTR violates any federal, state or local tobacco control law, they will be subject to all fines or penalties associated with the violation.  The enforcing department will send a copy of the violation to the EHD.  Examples of the laws and the enforcing departments are:

i. PC308(a) (sales to minors) – BPD

ii. STAKE Act (sales to minors) – California Department of Health Services, 

   Food and Drug Branch  

iii. PC 308.1 (sales of bidis in stores where minors are allowed) –BPD

iv. PC308.3 (sales of “loosies & kiddie packs”) – BPD

v. BMC13.62 (self-services displays) – EHD

vi. BMC 12.70 (Smoking Pollution Control Ordinance) – EHD 

vii. BMC Zoning Ordinance Sub-Title 23E (no new smoke shops with tobacco paraphernalia near schools and parks)– Planning Department  

The EHD may make a re-inspection with necessary fee, serve a notice within 5 days of the violation, or send a certified letter within 10 days of the violation requesting that the owner/manger of the business appear at a hearing for violation of BTR License. The HHS Dept., Tobacco Prevention Program will assist with tracking of violations.

4. Hearing for Violation of BTR License

The business owner or manager, EHD and possibly the BPD will present the case to the EHD- Hearing Officer to consider BTR License suspension or revocation as a consequence of violating a tobacco control law and therefore the conditions of the BTR License.  

5. Suspension or Revocation of BTR License

In addition to any other penalty authorized by law, the BTR License may be suspended or revoked if the BTR Licensee violates any tobacco control law, with the following consequences.  All retailers who have a suspended license must remove all tobacco products from public view:  

(1) In the case of a first license violation within any sixty-month (60) period, the license shall be suspended for thirty (30) days.

(2) In the case of a second license violation within any sixty-month (60) period, the license shall be suspended for ninety (90) days. 
(3) In the case of a third license violation within any sixty-month (60) period, the license     shall be suspended for one (1) year.
(4) In the case of a fourth license violation within any sixty-month (60) period, the license shall be revoked.  

6.
Re-inspection and Fee

If the EHD must make a separate inspection to insure that there are no violations, the owner or manager will be charged a re-inspection fee. The EHD will send information to the Finance Department, which will bill the business owner.

7. Selling Tobacco without a BTR License

If a business or person sells tobacco without a license (either because they failed to get one or because they had their BTR License suspended or revoked), they will be subject to administrative fines as established by resolution of the City Council and administered by the City Manager. The EHD will send information to Finance Department, which will bill business owner.

8. Appeal Process
A decision of the City to revoke or suspend a license is appealable to a Hearing Officer and must be filed with the Hearing Officer at least ten working days prior to the commencement date of the license suspension or revocation.  An appeal shall stay all proceedings in furtherance of the appealed action.  Following appeal, the decision of the Hearing Officer may be appealed to the City Manager or his or her designee.  A decision of the City Manager or his or her designee shall be the final decision of the City.   
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