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To:

Honorable Mayor and

     Members of the City Council

From:

Weldon Rucker, City Manager

Subject:
Tobacco Retail Licensure


CF# 205-01

RECOMMENDATION

1. Conduct a public hearing and upon conclusion, adopt a Resolution establishing fees for the administration, monitoring, and enforcement of a program to license retailers selling tobacco in Berkeley; and authorizing the implementation of the program and appropriation of funding for related expenses.

2. Adopt first reading of an Ordinance adding Chapter 9.80 to Berkeley Municipal Code Title 9, Business Licenses and Regulations, requiring the licensure of tobacco retailers in the City of Berkeley.

SUMMARY

Smoking-related diseases remain the largest cause of preventable death in this country, killing more than 440,000 Americans every year. California’s highest priority in disease prevention is keeping children and young adults from beginning to use tobacco. Educational programs, media campaigns, clean indoor and outdoor air policies, land use restrictions and tobacco control enforcement have all contributed to a decrease in youth smoking in Berkeley and throughout California.  Nevertheless, teens have easy access to tobacco.  During August and September 2002, 44 Berkeley tobacco retailers were visited in a youth purchase survey conducted by the Berkeley Police Department and the Tobacco Prevention Program.  Seventeen of the 44 merchants (38%) sold tobacco to a minor.

The licensing of retailers selling tobacco allows local communities to hold the owner of a retail outlet accountable for the unlawful sale of tobacco to minors.   In communities that have adopted licensing, it has offered a viable mechanism to provide sanctions and monitoring of tobacco retail owners who repeatedly sell tobacco to minors. 

It is recommended that Council adopt the proposed Ordinance for Berkeley, as it will be an effective tool for making retailers responsible for the privilege of selling tobacco. The proposed Ordinance (ATTACHMENT A) would require all retailers of tobacco to obtain a license, and pay a $283 annual fee to cover expenses for licensure administration, monitoring and enforcement.  The possibility of suspension or revocation of the license would only apply to retailers who repeatedly sell to minors, or violate other state or local tobacco control laws.
FINANCIAL IMPACTS OF RECOMMENDATION

Fees from the retail license to sell tobacco would be used to cover the costs of administration, implementation and enforcement.  It is expected that approximately $45,328 will be generated and expended annually, as detailed in ATTACHMENT B.  The fees and costs will be re-evaluated in two to three years to determine whether retailer fees can be adjusted if compliance with tobacco control laws increases.
The Department of Finance has determined that their annual costs for administering the license will be approximately $35 per tobacco retailer.  A .10FTE Office Assistant II would be needed to support this activity.  The Department of Health and Human Services, Environmental Health Division has determined that their annual costs for implementing retailer inspections, enforcement oversight, monitoring and other functions as described in ATTACHMENT B would be approximately $248 per tobacco retailer.  A .5FTE Registered Environmental Health Specialist would be needed to carry out these functions.  Space is currently available to accommodate this position, which would be recruited.  The total fee to be assessed to each Berkeley retailer selling tobacco will be $283 per year.  The fees will be deposited into a revenue code to be established.

Costs associated with the initial implementation of this program, for tobacco education of merchants, and for the coordination and training for the Youth Tobacco Purchase Surveys are estimated to be approximately $10,000 per year.  These costs will be covered with the annual allocation to the Tobacco Prevention Program from the California Department of Health Services.

CURRENT SITUATION AND ITS EFFECTS

No other consumer product has such a devastating impact on the health of a community as tobacco.  According to the American Cancer Society, tobacco use causes nearly one in every five deaths in the United States.  More than 440,000 people die every year from smoking-related diseases, and smoking remains the largest cause of preventable death in this country, eventually killing one of every two people who continue to smoke.  88% of adults, who have ever smoked, tried their first cigarette by the age of 18, and the average age at which smokers try their first cigarette is14½
.  As a result, the California State Legislature has determined that the State’s highest priority in disease prevention shall be keeping children and young adults from beginning to use tobacco. Data collected by the Department of Health and Human Services during 2000 and 2001 revealed that heart disease, cancer and stroke account for 60% of all Berkeley deaths.  Tobacco use is a causative and/or contributing factor to all three of these diseases.

Youth Tobacco Access

In California, 18.4% of the adult population
 and 10.7% of teenagers
 currently smoke.  In a survey conducted in the Berkeley schools in 2000, 13.1% of tenth graders at Berkeley High School and 22.2% of tenth graders at Berkeley Alternative High School, where the vast majority of students are African-American, reported smoking within the last 30 days.

Although it is unlawful to sell tobacco products to minors1, 38% of Berkeley’s tobacco retailers sold to minors in a summer, 2002 undercover youth purchase survey conducted by the Berkeley Police Department in collaboration with the Tobacco Prevention Program. This is nearly twice the California rate of tobacco sales to minors (19.3%)
.  In Spring 2000, 36% of Berkeley tobacco retailers sold tobacco to minors.  In 1999 undercover surveys conducted by the California Department of Health Services, Food and Drug Branch, 73% of Berkeley’s tobacco merchants sold to minors.

In spite of a comprehensive merchant education campaign, many merchants are still not asking young tobacco customers for identification.  During the summer of 2001, merchant education visits were conducted in every Berkeley retail tobacco store.  Informational materials and signs were distributed, and managers were educated about training clerks to ask for identification and about their responsibility for posting signs, etc.  Nevertheless, the results of the 2002 survey show that only half of the stores asked the youth for identification.  None of the stores that asked for identification sold tobacco, while 77% of the stores that did not ask for identification sold tobacco to minors.

BACKGROUND

On May 30, 2001, the City of Berkeley Planning Commission requested that the City Council adopt stronger regulations for all businesses that sell tobacco and/or tobacco related products in order to reduce youth access to tobacco. On November 13, 2001, Council approved a recommendation directing staff to research and report back within six months with a progress report on options to address issues relating to youth and tobacco including licensure of tobacco retailers.  The proposal to pass this Ordinance in Berkeley was delayed while the outcome of Senate Bill 1700 was determined during the 2001-2002 California legislative session.  The bill did not pass and would not have met Council’s goal of decreasing access of tobacco to youth.

The Department of Health and Human Services took the lead and convened an ad-hoc interdepartmental working group consisting of representatives from the Planning Department, Environmental Health Division, Office of the City Attorney, City Manager’s Budget Unit and Department of Finance.  The Tobacco Retail Licensure Working Group has determined that requiring Berkeley tobacco retailers to obtain a license is the most effective measure Berkeley can take at this time to reduce youth access to tobacco, and to increase retailer compliance with federal, state and local tobacco control laws.

Tobacco Retail Licensure

The proposed Ordinance would: 1) require that all merchants intending to sell tobacco in Berkeley pay an annual fee covering expenses for the administration, implementation, monitoring, and enforcement of the tobacco retail licensure program; 2) establish conditions for selling tobacco to encourage compliance with federal, state and local tobacco control laws including, but not limited to, refusing to sell tobacco to minors (PC 308(a)) and requiring vendor assistance for tobacco sales (BMC 13.62); and 3) require that merchants who violate tobacco control laws attend a hearing and risk having their tobacco license suspended or revoked, with escalating penalties for each subsequent violation.

The Department of Finance has agreed to issue licenses and collect fees for the approximately 130 tobacco retailers in fixed locations and approximately 30 mobile vendors. ATTACHMENT C describes the protocol for what tobacco retailers must do to obtain and maintain a license, and it also describes the role of each City department.

The Tobacco Prevention Program would take responsibility for initial and on-going merchant education, preparing certificates, coordinating youth purchase surveys with the Berkeley Police Department, and assisting in tracking and monitoring of violations.

The Environmental Health Division would take responsibility for monitoring and enforcement of the licensure program, and has agreed to:

1. Inspect for posting of license/permit during regularly scheduled inspections, approximately three times per year;

2. Maintain a database of the tobacco retailers and violation history;

3. Investigate stores after a suspension or revocation to confirm that tobacco is not stored in public areas;

4. Re-inspect stores, if problems occur;

5. Issue re-inspection fee charges and/or citations;

6. Hold administrative hearings if retailer is at risk of license suspension or revocation; and

7. Follow-up with any aspect of implementation.

The possibility of suspension or revocation of the license only applies to retailers who repeatedly sell to minors, or violate other state or local tobacco control laws. The Berkeley Police Department, working in collaboration with the Tobacco Prevention Program, would perform undercover PC 308(a) youth purchase surveys.

Responses from the Community Health Commission and the Community

On April 11, 2002, the Community Health Commission approved a motion supporting tobacco retail licensure in Berkeley, including a progressive fee structure based on tobacco revenues.  Unfortunately, there is currently no mechanism for tracking tobacco sales or determining tobacco revenues.  This would require instituting a new system of reporting and monitoring tobacco sales, increasing costs for the City of Berkeley.

An analysis of the types of stores that have sold tobacco to minors in Berkeley during the 2002 youth purchase survey shows that the Community Health Commission suggestions would harm the best compliers with the law.  The large chain markets and drugstores have never sold to youth either during the most recent survey or in the past three surveys.  Small independent operators sold 48% of the times they were surveyed. Gas stations sold 43% of the times they were surveyed.  The greatest offender of sales to minors was from the small doughnut, ice cream, candy and card stores at a rate of 66%.

All Berkeley tobacco retailers, various community groups, the Office of Economic Development, Chamber of Commerce, all merchants associations and others were sent two separate invitations (ATTACHMENT D) to attend community meetings on April 22, 2002 and May 25, 2002.  The licensing proposals were discussed, and merchants provided comments and feedback on the proposal.  ATTACHMENT E summarizes the comments, concerns and ideas voiced at the community meetings.

RATIONALE FOR RECOMMENDATION

Licensing allows local communities to hold the owner of a retail outlet accountable for the unlawful sale of tobacco to minors.  In addition to sales to minors laws, a local retailer license law allows communities to hold retailers responsible for other state and local tobacco control laws that reduce youth access to tobacco such as self-service display restrictions, selling tobacco paraphernalia near schools, selling bidis in a store open to minors, and selling loose cigarettes.

In communities that have adopted licensing, it has offered a viable mechanism to provide sanctions and monitoring of tobacco retail owners who repeatedly sell tobacco to minors. Currently there are 23 states and over 25 California communities including Santa Barbara, Los Angeles, Contra Costa County and several cities in Marin County, which have tobacco retailer licensing laws.  In Alameda County, both Albany and Hayward are currently considering licensing measures.

Reducing youth access to tobacco and tobacco use is a primary goal for improving public health outcomes in Berkeley.  Establishing a requirement that Berkeley tobacco merchants obtain a license to sell tobacco will provide an additional tool for helping them comply with federal, state and local tobacco control laws.  Working in concert with media campaigns, educational programs and other laws this measure will reduce youth access to tobacco and ultimately reduce youth smoking rates and long-term adult disease rates. 

ALTERNATIVE ACTIONS CONSIDERED

Several options for reducing youth access to tobacco have been considered and implemented in recent years.  Several Berkeley ordinances, educational programs and other efforts currently in place are designed to reduce youth access to tobacco and youth tobacco use prevalence. These include:

· Merchant education program to encourage compliance with federal, state and local tobacco control laws;

· Self-service tobacco display ordinance (BMC 13.62) to require vendor assistance with each tobacco sale and prohibit tobacco vending machines;

· Youth purchase surveys to test merchant compliance with PC 308(a);

· Conditional Use Permits to prohibit new smoke shops from locating near schools and parks;

· Media campaigns to reduce ‘social sources’ of youth access to tobacco, such as friends and family sources;

· Educational programs to decrease youth demand for tobacco, held in the community, at private schools and with 4th through 12 graders in the Berkeley Unified School District;

· Supporting a school policy to divert students who are found in possession of tobacco on school grounds from suspension into tobacco awareness programs;

· Cessation programs for youth and adults; and

· Countering pro-tobacco influences through media campaigns, community fairs, pledges, petitions and other activities, etc.

CONTACT PERSONS

Poki Namkung, MD, MPH, Health Officer – 981-5339

Prasanna W. Rasiah, Deputy City Attorney – 981-6950

Alexander J. Schnieder, REHS, MA, Director of Environmental Health – 981-5261

Geri McFarland, Acting Customer Services Manager, Finance Department – 981-7219

Marcia Brown-Machen, MPH, Tobacco Prevention Program Director – 981-5309

ATTACHMENT A –PROPOSED RESOLUTION AND ORDINANCE

ATTACHMENT B - PROJECTED TOBACCO LICENSURE COSTS

ATTACHMENT C - TOBACCO RETAIL LICENSURE PROTOCOL

ATTACHMENT D - COMMUNITY MEETING NOTICES

ATTACHMENT E – SUMMARY OF COMMUNITY MEETINGS
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Fred Medrano, Director
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